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In The 
UNITED SYTATZDS COURT OF APPEALS 


For the District of Columbia Circuit 


United States of America, Appellee 
Vv. 


John C. Swann, Appellant 


Appeal from the United States District 
Court for the District of Colunbia 


BRIEF FOR APPELLANT 


*/ 
ISSUES PRESENTED — 


Did the court below err in rejecting appellant’s 


| 
contention that he should not be tried under 18 


U.S.C. § 1503? 


Did the court below err in holding that venue in 
| 


the District of Columbia was proper for a trial 


in this case under 18 U.S.C. § 1503? 


*/ Appellant Swann is presently an appellant before 

~ this Court in another case; No. 23, 169 on the 
Court's docket. The issues preserted on that 
appeal are unrelated to those presented here}; 


REFERENCSS TO RULINGS 


Appellant would direct the Court's attention to 


the following rulings 


1. Order and memovandum opinion of the District 
Court denying appellant's notion to dismiss 
the indictment, which order and wenorandum 
were rendered by Judge Green on April 23, 
1969. and have apparentiy not been reported. 
Denial of appellant‘s renewed REECE to 
dismiss the indictment. Tr. “a 
Denial of appellant's motion for arrest of 
judgment, for judgment notwithstanding the 
verdict, ana for a new trial, rendered by 
the hand of Judge Green on the motion it- 


self. 


JURISDICTIONAL STATEMENT 


Appellant appeals from a conviction in the United 


States District Court for the District of Columbia on two 


i 


L/ 


There are two relevant transcripts in this case, the 
transcript of appellant's trial - here referred to - 
and the transcript of the hearing before Judge Green 
on appellant?s motion to dismiss the indictment, 
hereafter referred to by the abbreviation “Tr. of 
April 11" and a page number. 


counts alleging violations of 18 U.S.C. § 1503: 

(1) endeavoring to influence, intimidate, and impede 
a witness. and (2) injuring a witness. Cn May|13, 
1969, apoellant wes found guilty on both counts. 
following trial »y jury f ‘ sentencec on August 
1969, to 20 months to five years on gach count, sen- 
tences to run concurrently and concurrently with the 
concurrent sentences (19 to 30 years and one year) 
imposed in Criminal ifo. 1224-¢3 (Mo. 23,169; now on 
appeal in this Court). 

Notice of appeal was filed on August 8, 1969, 
and a transcript was ordered prepared. Present 
counsel was appointed by this Court on October 9, 1969. 
A portion of the record was docketed on Septenber 10, 
1969, and the remainder on October 16, 1969. By suc— 
cessive motions, the time for filing this brief was 
extended to and including January 13, 1979. 

STATEMENT OF THE CASE 
The indictment against Appellant Swann, filed 


on August 28, 1969, reads as follows: 


The Grand Jury charges: 
FIRST COUNT: 


On or about July €, 1968, within the 
District of Columbia, John C. Swann, on 
account of one Pauline Hawkins having there- 
tofore attended and testified as a witness 


for the United States in a proceeding 
entitle? United States v. John C. Swann, 
U.3. Comnissioner*’s Docket No. 30-345, 

a matter then pending before the United 
States Commissioner in and for the 
District of Coluibia (which matter is 
nov entitles United states v. John C. 
Swann, Criminal Case Wo. 1224-63), while 
In tne State of iarylend, did injure the 
person of the said Pauline dawkins by 
neans of a Gangerous weaven, that is, a 
pistol 


SECGiD COUNT. 

On or about July 6, 196%, within 
the District of Columbia, John C. Swann, 
wilfully did endeavor to influence, in- 
tinicate and impede Pauline Hawkins, 2 
witness in the case of United States v. 


John C. Swann, then pending before the 
Gran@ Jury in the District of Columbia, 


by assaulting the said Pauline Hawkins 
in the State of Maryland, with a danger~- 
ous weapon, that is, a pistol. 
The case of United States v. John C. Swann, referred to 
in each count of the indictment, was a prosecution for 
rape and assault with a dangerous weapon brought under 
sections 22-2801 and 22-502 of the D.C. Code. 
Before trial, on April 7, 1969, appellant 
moved to dismiss the indictment on the grounds, inter 
alia, that he should not be subject to trial under the 


general federal obstruction of justice statute, 18 U.S.C. 


§ 1503, but only unger the local obstruction of justice 


statute that is specifically applicable to the District 
. * 


of Columbia, D.C. Code § 22-703; and that, in any 


*/ Appellant's contentions with respect to this issue 
were based upon both generally accepted principles 
of statutory construction and his constitutional 
right to equal protection of the laws. 


| 
event, the indictment failed to allege proper venue 
for a trial under 13 U.S.C. § 1503 in the District of 
* / \ 
Columbia. ~ Appellant renewed this motion on April 1l- 


1969, and the watter came on for a hearing on that date 
before Judge June L. Green, United States District 
Judge. Subsequently. both the government and appeat= 
ant filed memoranda of noints and authorities. on 
April 23, 1969, Judge Green filed a memorandum opinion 
discussing the second of the two aforementioned issues 


9 i 


and denied appellant’s motion. 


At trial, on viay 12, 1969, appellant renewed 


his motion. Jndcge Gasch, after taking brief argument, 
adhered to Judge Green's ruling. (Tr. 3-11). 

The government then sought to show that, on 
July 2, 1968, Pauline Hawkins had testified against 
appellant Swann before the United States Commissioner 
for the District of Columbia in connection with a prose- 
cution for rape and assault; that, on July 6, 1968, 
in Silver Hill, Maryland, appellant Swann had shot 


Pauline Hawkins in the shoulder and fired several other 


nen 


*/ Although appellant referred to this issue below as 

~ one involving “jurisdiction,” it is clear from his 
argument and authorities cited that he was clain- 
ing that venue in the District of Columbia was in- 
proper. Both the Government and the District 
Court recognized that appellant hac raised 4 claim 
of improper venue. 

| 


shots at her that missed, and that Swann had intended, 
in shooting and firino at Pauline Hawkins, to impede 
her, interfere with her, intimidate her, and injure 
her because she jac testifiec against him on July 2 
likely testify against him at trial on the 

Yape and assault cherges. 

Appellant defendec on the basis of an alibi 
(Tr. 40-70, 122-i18)}. which the government sought to 
rebut. (Tr. 

On Hay 19, 1969, after appellant had been 
found guilty, he once again raised the arguments that it 
was not possible to try him under 13 U.S.C. § 1503 and 


that, if it was, venue in the District of Columbia was 


improper. This time these points were marshalled in 


support of appellant’s motion for arrest of judgment, 
for judgment notwithstanding the verdict, and for a 
new trial. On June 21, 1969, Judge Gasch denied this 


motion. 


CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 


1@ U.S.C. 
§ 1503: 


Whoever corruptly, or by threats or 
force, or by any threatening letter or 
communication, endeavors to influence, 
intimidate, or impede any witness, in 
any court of the United States or be- 
fore any United States commissioner or 
other committing magistrate, or any 
grand or petit juror, or officer in or 
of any court of the United States, or 


orficer whe mey be serving at any emia 
tion or other proceeding before any United 
States commissioner or other committing | 
magistrate, in the discharge of his duty, 
or injures any party or witress in his | 
person or property on account cf nis at-| 
tending ox having attended such court or, 
exanination before such officer; commis-—' 
sioner, or other committing magistrate. | 
or on account of his testifying or having 
testified to any matter pending therein, | 
or injures any such grand or petit juror 
in his person or property on account of | 
any verdict or indictment assented to 

by him, or on account of his being or 
having heen such juror, or injures any 
such officer, commissioner, or other com+ 
mitting magistrate in his person or prop- 
erty on acccunt of the performance of his 
official duties, or corruptly or by threats 
or force, or by any threatening letter or 
communication, influences, obstructs, or) 
impedes, or endeavors to influence, ob- 
struct, or impede, the due administration 
of justice, shall be fined not more than’ 
$5,000 or imprisoned not wore than five 
years, or both. 


D.C. Code 
§ 22-703: 


Whoever corruptly, by threats or force, 
endeavors to influence, intimidate, or im- 
pede any juror, witness, or officer in any 
court in the District in the discharge of 
his duties, or, by threats or force, in 
any way obstructs or impedes or endeavors 
to obstruct or impede the due administra- 
tion of justice therein, shall be finea 
not more than two hundred dollars or in- 

risoned not more than three years, or 
both. 


Article III, Secticn 2 Clause 3. United States 
Constitution 


The Trial of all Crimes, except in Cases 
of Inpeacnment, snall be by Jury and such 
fSriol saall be hele in the State where the 
said Crimes shall have been comaitted; but 
when not committed within any State, the 
Trial sh be at such Place or Places as 
the Congress may by Law have directed. 


Amendment 6, Unitee States Constitution: 


In all criminal prosecutions, the accused 
shall enjoy the right to a speecy and public 
trial, by an impartial jury of the State and 
district wherein the crime shall have been 
committed, which district shall have been 
previously ascertained by law, and to be 
informed of the nature and cause of the ac- 
cusation, to be confronted with the wit- 
nesses against him, to have compulsory pro- 
cess for obtaining Witnesses in his favor, 
and to have the Assistance of Counsel for 
his defence. 


Rule 18, Federal Rules of Criminal Procedure: 


Except as otherwise permitted by statute 
or by these rules; the prosecution snall be 
had ‘in a district in which the offense was 
committecd. The court shall fix the place 
of trial within the district with due re- 
gard to the convenience of the defendant 
and the witnesses. 


STATEMENT OF POINTS 


I. The District Court erred in rejecting appellant's 
contention that he should not be tried under 18 


U.S.C. § 1503. 


With respect to Point I. appellant desires the 
Court to read his “Motion to Dismiss the Indict- 
ment of April 7, 1969; his memorandum in support 
of Motion to Dismiss the Indictitent of Aprid 7, 
1969, ais Supplemental iMfemoranduin of Powetsyend 
authorities of April 7, 1969 his Motion for 
Arrest of Judgment, for Judgment Notwithstanding 
the Verdict, and for a ew Trial of May 19, 1969; 


tr. of April 12, 2-3, 15-19, 25-26, Tr. 6,232; 
| 


The District Court erred in holding that venue 
in the District of Columbia for a trial under 


18 U.S.C. § 1503 was proper in this case. 


With respect to Point II, appellant desires the 
Court to read the same material cited with re-~- 


spect to Point I. 
ARGUMENT 


The District Court erred in rejecting appellant's 
contention that he should not be tried under 18 


U.S.C. § 1503. 
Appellant Swann argued below that trial ander 
18 U.S.C. § 1503 should not have been permitted in this 
case because the District of Columbia Code contains an 


| 
obstruction of justice statute of its own, D.C. Code 


| 
Section 22-703. and because the case in which appellant 


allegedly obstructe¢ justice involved a prosecution 
for rape and assault under the District of Columbia 
Code rather than a violation c*° the general criminal 
laws of the United States. The local obstruction of 


justice statute covered appellant‘s alleged conduct 


and had maximum penalties that are significantly less 
* 


than those prescrived in 12 U.S.C. § 1503. 

This contention was never discussed at all by 
the District Court, although it was rejected on each 
of the three occasions when it was raised. For an in- 
dication of the lower court's thinking on this issue, 
it is necessary to recur to the comments of Judge Green 
at the oral argument on appellant's motion to dismiss 


the indictment: 


Mr. Lawson {counsel for appellant below]: 


Alright. I think there is a serious 
question here where you have a D.C. Code 
statute that is enacted by Congress and 
applies apparently to anybody in the Dis- 
trict of Columbia; whether or not you can 
at your election take Code sections from 
the United States Code that's intended to 
apply as general laws of the United States 
and prosecute under that at your option. 


The Court: 


This is done in the narcotics field 
and various and sundry other matters 


*/ In point of fact, appellant was sentenced in this 

~ ease to twenty months to five years on each of two 
counts. The maximum term that can be meted out under 
the local obstruction of justice statute is three 
years. 


where they are concurrent and it Csepends 
upon whether the Government wants to 
proceed on the one or the other, and they 
may do sc. I don’t think there has ever 
been ~-- there has never been any de- 
termination that they are prohibited 
from it. (Tr. of April 11, at 16-17) 


| 

Judge Green wes, of course, correct that there 
have been several cases in this jurisdiction involving 
challenges to the prosecutor's discretion to choose 
among several applicable criminal statutes. see, 2.g., 
Llovd v. United States; 119 App. D.C. 373, 374, 343 
F.2d 242, 243 (1964) (3azelon,J., dissenting). 
Hutcherson v. United States, 120 App. D.C. 274, 345 
F.2d 964 (1965); Henderson v. United States, 121 App. 
D.C. 277, 349 F.2d 712 (1965) (Bazelon, J., aiegentina)e 
Newman v. United States, 127 App. D.C. 263, 302 F.2d 
479 (1967). See also Berra v. United States, 351 U.S. 
131 (1956). But such cases have little to do with 
appellant's argument. If anything, they support it. 


Appellant is not complaining of an unbridled 


discretion in the prosecutor to choose among applic- 


able statutes. He is contending that 18 U.S.C. § 1503 
is not applicable to this case. This contention is 
based, in the first instance, upon his understanding 
of Congressional intent, as derived from the history 
of the District of Columbia and federal criminal codes, 
a sizable body of case authority, and generally ac- 


cepted principles of statutory interpretation. | Al- 


though appellant believes tha argument is thoroughly 


persuasive on its face, the cases cited by the District 
Court orevice this Court with additional reasons, of 
a quasi~constitvtional nature. for accepting that 
arguaent. 

The 3.c. Code obstruction of justice statute 
dates back to if01 and the promelyation by Congress 
of a coje of law for the District of Columbia. Act of 
March 3, 1°91, ch. %54, § 362, 31 Stat. 13390. At that 
time Congress also enactec the following savings clause, 
Act of March 3, 1501, ch. 85%, § 1, 31 Stat. 1185: 

[AJ1ll general acts of Congress not localiy 

inapplicable in the District of Columbia, 

and: all acts of Congress by their terms 

applicable to the District of Columbia 

and to other places under the jurisdic- 

tion of the United States, in force at the 

Gate of the passage of this act shall re- 

main in force except in so far as the 

same are inconsistent with. or are re- 

placed by, some provision of this code. 
A general federal obstruction of justice statute, upon 
which 18 U.&.C. 3 1503 was based, was alreacy in effect 
in 1901. See Rev. Stat. $§ 5399, 5404 (2nd ed. 1878). 

Appellant contends, simply, that the existence 
of a special obstruction of justice statute for the 
District of Columbia constitutes a bar to the applica- 
tion of the general federal onstruction of justice 


statute in this jurisdiction, because the general 


statute was’ “inconsistent with, or replaced by“ a pro- 


vision of the Code of 1901 imposing different and 


lesser penalties for the same crime. The voint 
appellant maintains, particular force when the 
“justice allegecly obstructed is the justice of a 
court in the Sistrict of Colmabia which is applying 
* 

local criminal law, as in this case = 

There is a substantial body of precedent sup- 
porting appellant's position. In O'Brien v. united 
States, 69 App. D.C. 135, 99 F.2d 368 (1933), appell- 
ant maintaineé that he should have heen subject to 
the general federal perjury statute, rather than the 
local perjury statute, which contained penalties more 


severe. This Court, relying upon the decision of 


the Supreme Court in Johnson v. United States, 225 


U.S. 405 (1912), and its own prior decision in 
Kleindienst v. United States, 43 App. D.C. 190 (1928) , 


made the following conmaents: 
Had Congress intended that the perjury | 
statute in the federal penal code should 
have effect in the District of Columbia, 
we think it would have said so in plain: 
language. In the nature of things there 
must be cverlapping of some statutes, 
but we find no reason to suppose that 
every general statute of the United 
States was intended to supersede statutes 
enacted specifically to ineet local con-_ 
ditions. Undoubtedly some general 
| 


It should be noted that both the present rape 
statute and the statute pertaining to assault 
with a Gangerous weapon date back to the 1901 
Code. See Act of March 3, 1901, ch.854, § 808, 31 
Stat. 1322; Act of March 3, 1901, ch.854, §$ 304, 
31 Stat. 1321. 


statutes may be concurrently effective 
with local statutes, but we cannot think 
Congress intended the local statute 
coverin: perjury to appiy se far as defi- 
nition is concerned but meant for the 
general stacute to apply as to punish- 
ment. <n our view the local statute is 
exclusively applicable. 


O'Brien was followed in Bshrie v. United States, 69 


App. D.C. 304, 199 F.2: 4 (1933), Meyers v. United 
States, S4 App. B.C. 191. 1 F.2d *00 (1943), and 
Christoffel v. United States, 24 App. D.c. 132, 171 
F.2G 1004 (1948). It has never been linited or over- 
ruled. 

These decisions reflect the general rule of 
statutory interpretation that the more specific 
statute takes precedence over the more general. Compare 
Achilli v. United States, 353 U.S. 373 (1957), with 
Berra v. United States, supra. There is no significant 
Gistinction between them and the instant case. Like 
the federal obstruction of justice statute, the federal 
perjury statute may be traced back to the Revised 
Statutes of the Unitec States. Rev. Stat. § 5392 (2nd 
ed. 1878). | Like the local obstruction of justice 
statute, the local perjury statute goes back to the 
Act of 1901. Act of March 3, 1901, ch. $54, § 858, 31 
Stat. 1329. And like the obstruction of justice stat- 
utes, the two perjury statutes cover the same ground. 


With respect to the crime of obstructing justice, as 


for that of perjury, the Congress has legislated with 
particularity for the District of Columbia. It has 
enacted D.C. Code § 22-703 ‘specifically to meee local 
conditions.” It has never indicated that the general 
federal statute should apply here. In these econ 
stances appellant Swann maintains that, at Least when 
the “justice’ allececdly obstructed is a matter of local 
law, 13 U.S.C. § 1503 should not be anplied in the 


District of Columbia. 


The narcotics and other cases referred to by 


Judge Green do not qualify or negate this position. 
They bolster it. Those cases involve two issues: 

(a) whether the existence of prosecutorial Giscretion 
to choose among applicable criminal statutes constitutes, 
per se, a deprivation of the constitutional rights of 
the accused: (b) whether, in any particular case, the 
exercise of that discretion is subject to attack on 
the ground that it has been abused in violation of 
constitutional rights. It may be conceded that, as 
of this moment at least, the first of these questions 
has been answered in the negative. See, however, 
Berra v. United States, 351 U.S. 131, 135 (Black, Sicke 
with whom Douglas, J., joined, dissenting). and it 
May also be admitted that the possible validity of 


arguments against unconstitutional exercise of 


prosecutorial Aiscretion has been acknowledged in this 
Court only by dissents. See Lioyd v- United States, 


supra (Bazelon, J.» dissenting), Henéerson v. United 


States, pra (3 3., dissenting). 


however, “ean that prosecutorial 

aiseretion to cnoeose ariong criminal statutes is a good 
thing, which shoulda ne enccuraged by the courts. At 
least two members of the Suprene Court of the United 
States (out of three reviainines from the Berra court) 
do not accent the concession just made with respect to 
the constitutional validity of the existence of such 
discretion. And at least one member of this Court has 
repeatedly found grave questions of constitutionality 
in the manner in which such discretion has been exer- 
cised in this jurisdiction. There is little difficulty 
in imagining 2 case in which a particular exercise of 
discretion would be constitutionally impermissible. 
And it may safely be concludeé that the potential for 
such a constitutional argument is always present when- 
ever the discretion to choose among criminal statutes 
is vested with the prosecutor. 

Appellant Swann's response to Judge Green's 
reliance upon the prosecutorial discretion cases is 
that when it is possible to avoid the difficulties of 


such discretion by an interpretation of ostensibly 


overlapping criminal statutes that reconciles those 
statutes and makes them applicable to different situa- 
| 
tions, the courts should step in tc do so. “ee 
297 U.S. 292 348 (1936) (Szrandeis, 
J., conevrring and citing Crowell v. Benson, 235 U.S. 
22 (1932)). And, Swann suonits, the instant | 
one in which sucu a reconciliation is sizple and jde- 
rives stronc support from the history of the statutes 
in question and the canons of statutory interpretation. 
Thus; appellant's argument with regara to the 
first issue in this case may be sunmarizel as follows: 
the statute under which he was convicted should be 


interpreted, on the basis of Congressional intent and 

applicable precedents, not to apply in the District of 
Columbia cr, at the least, not to apply to an obstruc- 
tion of local justice. This Court should be unusually 


well disposed to make this interpretation because it 


would clarify and correct a situation that would other- 


wise pose problems of constitutional dimensions. The 
Court should, therefore, reverse appellant's conviction 
and remand this case to the District Court with in- 


structions to dismiss the incictment. 


The District Court erred in holcing that venue 


aA trial under 18 U.S.C. 3 1503 was proper 


in the District of Columbia in this case. 


of the proceedings 
below ane an x3 = obj ions to trial of this case, 
if it was to be uncer 1? J.! § 1503, in the District 
of Columbi Rhree tines his arguaents were rejected. 
On a) asi url any reasons for this decision 
were given, in Jucje Green s memoranculm opinion of 
Aprii 23, 1969, it was mace clear that the District 
Court believed venue to be proper here on the sole 
groune that Pauline Hawkins had been and was to be a 
witness here. Thus Judge Green reasoned: 


The act of a defendant in shooting a cou- 
plaining witness in a case then pending 
in this jurisdiction was an act affecting 
the due administration of justice within 
the District of Columbia, and as such 
comes uncer Title 13 U.S.C. § 3237. 


In Strasshein v. Daily, 221 U.S. 230 
(1911), 2 case involving bribery and 
false pretenses, the court held: ‘Acts 
gone outsicGe a jurisdiction, but in- 
tended to produce and producing detri- 
mental effects within it, justify a state 
in punishing the cause of the harm as alba 
he (the accused) had been present at 

the effect .... The defendant in 
this case showed a complete Aisregard 
for human life with his almost success- 
ful killing of a complaining witness in 
a case pending vefore this court. To 
prohibit this court from prosecuting a 
defendant who flagrantly disregards a 
law of this jurisdiction designed to 


protect any party or witness who per- 
forms a duty in order to protect the 
‘due adiwinistration of justice’ of this 
court would be unconscionable. it 
woulda not only create undue skepticisn 
of our jutiicial process in the mind of 
any law abiding citizen, but it woula 
instill such fear in potential wit- 
nesses as te hinder this jurisdiction's 
judicial process. 


Yere, the obstruction of justice could 
have occurred only in the District of 
Columbia. for it was solely the due 
aéministration of justice of this court | 
which was atfectes. 


This discussion cf the venue issue is grossly 


inadequate for at least two reasons. First, the 


District Court has confused the issues of venue and 


jurisdiction. Thus it has relied for sole support 
upon a state jurisdiction case, Strassheim, while not 
citing a single authority that is in point on the issue 
of proper venue for a trial under 18 U.S.C. § 1503;and 
it has read the general federal obstruction of justice 
statute, 18 U.S.C. § 1503, as a special “law of this 
jurisdiction” designed to protect the “‘due administra- 
tion of justice’ of this Court." The Court below in- 
dicated clearly its belief that venue for a trial under 


this statute must be in the district whose justice was 


*/ The states are, of course, not bound by the federal: 
venue requirements of Article III, section 2, 
clause 3 and the 6th Amendment of the Constitution, 
and Rule 18 of the Federal Rules of Re | Pro- 
cedure. 


allegedly obstructed, that if appellant were not sub- 
ject to trial under 1° U.S.C. § 1503 in the District of 
Colusbia, he would escape prosecution under that statute 
entirely. 

clear from the words of 18 

of ar obstruction of the 

inistration of justice in ‘any court of the United 

States. The harm to a federal court arising from con- 
duct proseribed by the statute is the source of federal 
juzisdiction. But it does not necessarily follow that 
venue is required or in all cases permitted in the 
particular federal district whose “justice” is involved. 
It would certainly do no violence to the statute or 
the policies behind it (unless one holds the criminal 
jestice of other federal districts in low esteem) to 
hold that venue to try an offense such as the one al- 
leged in this case would be proper only in some other 
federal district. 


Seconc, and much more important, Judge Green's 


decision breaks new ground in the area of venue and 


appears to be in disharmony with the reported decisions 
that have touche@ upon that issue. In considering the 
implications of the decision below; this Court should 
bear in mind that the following “contacts" (or lack 


thereof) between appellant Swann and this jurisdiction 


Sal = 


were dsewed below to be irrelevant tc a determination 


of proper venue for a trial under 13 U.S.C. § 1503 
| 


1. Appellant's acts. Venue usually 4G¢ 


determined by the acts of the accused that violate a 
statute. Johnston v. United States, 351 U.S. 215, 
220 (1956). United States v. Anderson, 322 U.S, 699, 
705 (1945). sut all acts in this case tending to 
establish the crime of obstructing justice, as defined 
by 19 U.S.C. § 1503, occurred in Maryiand, not the 
District of Columbia. This fact was both alleged in 


the indictment and amply shown in the course of trial. 


2. Appellant's intent. The Government never 
sought to show that the element of intent that is 
necessary to make out the crime of obstructing justice 
was in any way connected with the District of Columbia. 
No instruction was given to the jury on the question 
cf where appellant's intention was formed, nor was the 
jury asked to decide whether appellant had ever been 
in the District of Columbia. Moreover, venue has never 
been based on the mental element of a crime, by) itsel£- 


| 
See Abrams, Conspiracy and Multi-Venue in Federal Crimi- 
| 


nal Prosecutions: The Crime Committed Formula, 9 UCLA 


L. Rev. 751, n.139 (1962); cf. United States v. Foster, 


197 F. Supp. 387, 392 (D. ifd. 1961). 


3. Appellant's residence. Although it was 
brought out at trial that appellant resides in the 
District of Colunbia, this factor is not the proper 
one for deter inino venue. See Johnston v. United 


7 a 


States, 351 U.S. 215, 229-21 (1956). 


4. itness’s resiuence. Ayain, although it 
was broucht'out at trial that Pauline Hawkins resides 
in the District of Colunbia, this factor was not re- 
lie@ upon by Juuge Green and should not be deternaina- 


tive in situating venue. 


5. Prominity of Maryland to the District of 


Columbia. Obviously this factor is of no relevance in 


determining proper venue. Maryland constitutes a dif- 
ferent federal district than the District of Columbia, 
just as the Southern District of California constitutes 


a different district. 


6. ititness's testimony had been and was to be 
against appellant Swann. This factor certainly did not 


influence the venue determination of the District Court. 
Moreover, it is hard to see why the fact that the wit- 
ness in question had already been and was still at 

the time of the alleged obstruction of justice a witness 
against appellant (and that he therefore might at some 


time be in the District of Columbia) should play a role 


venve. The statute; 18 U.S.C. § 1503, 


applies to ‘whoever obstructs justice. As long as 
the specified acts and relevant intent were provable, 
the crime might have heen made out against Swanh’ s 
brother or a friend or even a total stranger. Yet, if 
the witness had testified or was to testify in the 
District of Columbia, Judge Green’s reasoning oom 


still place venue here for a trial uncer 13 U.S.C. 


Section 1503. 

If the decision of the District Court is cor- 
rect, all of the foregoing factors are irrelevant toa 
determination of proper venue for a trial under 18 
U.S.C. § 1503. The decision is clear that ventie was 
situated here on the sole ground that the witness who 
was allegedly impeded and injurea by appellant Swann 
was a witness in the District of Columbia. No other 
reason for situating venue here was shown or relied on 
by the Government. By parity of reasoning, venue 
would be proper here if the witness were a witness 
in the District of Columbia but. (a) a resident of 
California who had never been in the District of 
Columbia; (b) shot in California; (c) by someone having 


nothing to do with the case in which the witness .was to 


testify: (d) by someone who resided in California and 


had never been in the District of Columbia. 


nig that the cecision of the 
District urt with respect to venue was ezroneous and 
that if he was correctly tried under 1% U.S.C. § 1503, 
yenue in the District of Colunbia for a trial under 
that statute was improper. Appellant hac the right - 
by reason of Article III, section 2, clause 3 and the 
Sixth Amencuent of the United States Constitution, as 
well as Rule 18 of the Federal Rules of Criminal 
Procedure - to be tried in the state and district 
where the cxime with which he was charged was allegedly 
committed. These constitutional and statutory pro- 
visions were designed to forestall the unfairness and 
hardship that are involved when the accused is prosecu- 


ted in a remote place. See United States v. Cores, 


356 U.S. 405 (1958). Hyde v. Shine; 199 U.S. 62 (1905). 


As Judge Tyler remarked in the recent case of United 
States v. Flaxman, $6 Cr. 559, S.D.N.¥., October 17, 
1969: 


In order that the defendant be tried 
before the most informed jury, the 
Sixth Amendment directs that trial be 
had among those who know the local 
conditions surrounding the criminal 
acts and who should thus be able to 
draw the most accurate inferences 
from the evidence presented at trial. 
The venue provisions seek to avoid 
the prejudice to a defendant's case 
that might well result from facing 
trial in a place where it would be 
difficult to obtain witnesses and to 


prepare for trial. Thus the prosecutor 
is not to gain an advantage over the 
defendant by an arbitrary choice of the 
place in which the cefendant is to be 
tried. Finally, since most crines 

take place in the district in which the 
cefenéant resides, the venue provisions 
alse generally aim to reduce the hare: | 
ship to the defendant that would usually. 
be caused by trial st a distance froa 
his home and friends. 


Thus, questions of proper venue are not mere technical 
formalities, but “deep issues of public potnleyee | 
United States v. Johnson, 323 U.S. 273, 276 (1944). 
The general rule with respect to determining 
where a crime was ‘comnitted” is that venue must be 
situated in the state and district where the acts 
constituting the crime occurred. Travis v. United 


States, 364 U.S. 631 (1961); Johnston v. United States, 


supra; United States v. Anderson, supra: Serio v. 
United States, 126 App. D.C. 297, 377 F.2d 936 (1967) . 
Application of this rule necessitates a careful examina- 
tion of the crime in question: | 


All federal crimes are statutory and these 
crimes are often defined, hidden away amid 
pompous verbosity, in terms of a single | 
verb. That essential verb usually con- | 
tains the key to the solution of the ques- 
tion: in what district was the crime 
committed? Dobie, Venue _in Criminal Cases 
in the Unites States District Court, 12 | 
Va. L. Rev. 287 (1926). 


Because the venue issue depends upon the particularities 


of the criminal statute, it is necessary to proceed 


very carefully in drawing lessons from the precedents. 
As the Suprene Court remarked in Travis v. United 
States, 364 U.S. at 35, “the decisions are discrete, 
each looking to the nature of the crime charged." 

The question of the proper venue in a case 


invelving 13 U.&.c. § 1503 seems to be one of first 
*/ 


impression. But even a cursory examination of 

the facts in this case anc. the language of the statute 
leads to the conclusion that the crime in question here 
was not in any meaningful sense “committed in the 
District of Columbia. The endeavor to influence, 


intimidate, or impede Pauline Hawkins, the injury to 


*/ In Laughlin v. United States, 128 App. D.C. 27, 
335 F.2d 287 (1967), this Court noted that one 
count of an indictment alleging violations of 18 
U.S.C. § 1503 “had been dismissed hefore trial 
for failure to allege venue in the District of 
Columbia. 128 App. D.C. at 35, 335 F.2d at 295. 
A review of the District Court file in that case 
reveals that the count in question alleged a 
violation of the obstruction of justice statute 
based on a telephone call by the defendant from 
some unspecified place to the witness in Virginia. 
The witness was to have testified in the District 
of Columbia. The count was dismissed upon the 
oral :;otion of the Government, and the circum- 
stances of the dismissal are not disclosed in 
the record. Of course; on Jucge Green's view 
of the venue issue, venue would have been proper 
in the Laughlin case in the District of Columbia. 


// 


her - these plainly occurred in Maryland. The 


illegal intention required by the statute may have 


been formed elsewhere but, as has already been noted, 
venue has never been based on this factor and, in any 
event, both the Government anc the District Court made 


nothing of it in this case. It was only the link 


between the victim and the District of Columbia - a 
link concededly necessary and sufficient to establish 
federal jurisdiction - that was relied on below) to 
establish venue here. This link lggically has nothing 


to do with the question where the crime in question was 
Kk i 


“committed. * 


| 
*/ There are, of course, many difficult cases in which 
the acts constituting a crime may be said to! have 
been committed in several places. For this reason; 
Congress has enacted a special venue statute, 18 
U.S.C. § 3237, permitting venue to be placed in 
any of the districts involved in a multi-district 
crime. This was the statute relied upon by the 
Court below in resolving the venue issue in this 
case. But 18 U.S.C. § 3237 should not be involved 
here because the crimes with which appellant was 
charged were allegedly “begun,” “continued,” 
and “completed” in Maryland. There was no alleged 
continuation of the crimes from one district to an- 
other. All of the relevant acts occurred in Mary- 
land, and the Government never sought to connect the 
case with the District of Columbia in any way other 
ee through Pauline Hawkins’ status as a witness 
ere. 


| 
**/It might be possible, on some contorted interpreta-— 
—tion of the term “committed,” to argue that the al- 
leged acts of appellant Swann had an effect in the 
District of Columbia and that this fact is a suf- 
ficient reason to situate venue here. But the venue 
rovisions of the Constitution and Federal Rules of. 
riminal Procedure have never been taken so far. This 
theory would create venue in the District of Columbia 
for any federal (and possibly state) crime affecting 
a District of Columbia resident, regardless of where 
the acts constituting the crime occurred. 


-earc!: by counsel has disclosed no cases in 
sas Giscussea the question whether the 

status of the victim or complaining witness, Dy it- 
self, constitutes a proper ground for aetermining 
venue. In Goodloe v. United States; 33 App. D.C. 102, 
193 F.2a 622 (1955); however, this Court had occasion 
to consider the proper venue for a trial for attoupt— 
ing to bribe a witness who was to appear in a grand 
jury investigation in the District of Columbia. The 
Court affirmed the decision of the District Court that 
venue was proper here - but on the ground that the 
attempt to bribe had taken place in part in this 
jurisdiction, by reason of certain acts that had oc- 
curred in the District of Columbia in furtherance of 
the alleged crime. The Court relied upon 18 U.S.C. 
Section 3237. It did not mention the fact that the 


witness was to testify in this jurisdiction as a reason 


for situating venue here. 


This omission is particularly significant in 
view of the unprecedented lengths to which the Court 
in Goodloe went to find relevant acts in the District 
of Columbia. See Abrams, supra, at n.137. Had there 
been an easier ground for situating venue here - such 
as reliance upon the mere status of the witness - the 


Court would have doubtless turned to it. 


| 

Appellant Swann submits that the decision that 
venue here was proper in this case for a trial under 
18 U.S.C. § 1503 goes x beyond the general sation 
for determining venue and Gerives no support from the 
language of 1! $.C. 3 1503 or the case law. “hat 
meager case authori there is seems to negate the 
possibility thac the status of the victim or couplain- 
ing witness is a proper ground for determining venue 
for a trial under 18 U.S.C. § 1503. Appellant there- 
fore contends that this Court should determine that 
venue in this jurisdiction was improper for a trial 
under 18 U.S.C. § 1503, and that his conviction should 


be reversed and the case remanded to the District 


Court with instructions to dismiss the indictment. 
| 
CONCLUSION | 
For either of the foregoing reasons, appellant 
urges that his conviction should be reversed aa the 


case remanded to the District Court with instructions 


to dismiss the indictment. 


Resvectfully submitted, 


Mortimer M. Caplin 

H. David Rosenbloo 
1101-17th Street, N.W. 
Washington, D.C. 20036 


Attorneys for Appellant 
(appointed by this Court) 
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ISSUES PRESENTED * 


In the opinion of appellee the following issues are pre- 
sented : 


I. Whether appellant was properly tried under 18 
U.S.C. § 15038. 

II. Whether the District Court correctly ruled that 
venue for appellant’s trial was proper in the District of 
Columbia. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,392 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 
JOHN C. SWANN, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a two-count indictment filed August 28, 1968, appel- 
lant was charged with obstruction of justice under 18 
U.S.C. $1503. Appellant’s trial by jury in the District 
Court before Judge Oliver Gasch began on May 12, 1969. 
After a two-day trial, the jury on May 13 returned a 
verdict of guilty on both counts. Appellant was sentenced 
on August 8, 1969, to twenty months to five years on each 
count, the terms to run concurrently.1. This appeal fol- 
lowed. 


1In addition, the trial judge directed that this sentence was to 
run concurrently with the sentence of ten to thirty years im- 
posed in Criminal Case No. 1224-68. The latter case is presently 
on appeal to this Court. United States v. Swann, No. 28,169. 


(1) 


2 


The Pre-Trial Motion 


In a motion filed in the District Court on April 7, 1968, 
appellant moved to dismiss the indictment on the follow- 
ing grounds: (a) that the prosecution would result in 
double jeopardy in violation of appellant’s rights under 
the Fifth and Fourteenth Amendments; (b) that any 
construction of 18 U.S. Code § 1503 so as to cause it to 
apply to appellant would deprive him of equal protection 
of the laws under Article Five and the Fourteenth 
Amendment; and (c) that the indictment failed to state 
a crime within the jurisdiction of the District Court. The 
matter was heard before Judge June L. Green on April 
11, and thereafter both the Government and appellant 
filed memoranda of points and authorities. On April 23, 
1969, Judge Green denied appellant’s motion in a memo- 
randum opinion.? 


The Trial 


Appellant renewed his motion to dismiss immediately 
before his trial began. He asserted the same grounds in 
support of his motion, but after brief argument the trial 
judge adhered to Judge Green’s decision (Tr. 3-11). 

The Government presented evidence at trial which 
established that Pauline Hawkins testified at appellant’s 
preliminary hearing before the United States Commis- 
sioner for the District of Columbia on July 2, 1968 (Tr. 
15-17, 27-28). Mrs. Hawkins identified appellant at this 
hearing as the perpetrator of a rape against her, and he 
was held for the action of the grand jury by the Com- 
missioner (Tr. 17, 28) 2 


2 For the convenience of the Court, appellee has included J: udge 
Green’s memorandum opinion as an appendix to this brief, infra, 
pp. 15-19. 


* Appellant was subsequently indicted by the grand jury for 
rape and assault with a dangerous weapon in Criminal Case No. 
1224-68. Appellant was later tried before District Court Judge 
Gerhard A. Gesell, sitting with a jury, and found guilty of rape 
and simple assault on March 19, 1969. For the particulars of this 
prosecution, see appellee’s brief in United States v. Swann, No. 
23,169. 
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The Government’s evidence at trial further established 
that Mrs. Hawkins was at her place of employment, the 
Jiffy Carry-Out in Silver Hill, Maryland, in the early 
morning hours of July 6, 1968 (Tr. 20, 28). At about 
3:45 a.m. she opened the rear door of the carry-out and 
discovered appellant hiding there behind the door (Tr. 
28-29, 33).4 There was a light over this door (Tr. 33), 
and Mrs. Hawkins immediately recognized appellant (Tr. 
29, 33-34, 37). Appellant shot Mrs. Hawkins in the left 
shoulder with a pistol from a distance of only three to 
four feet (Tr. 29, 34). She started running after she 
was shot, and appellant chased her and fired several more 
shots at her (Tr. 29, 34). Mrs. Hawkins ran screaming 
to a nearby gas station where she found refuge, and ap- 
pellant fled (Tr. 29). 

At the conclusion of the Government’s case, appellant 
made a motion for judgment of acquittal and renewed his 
previously denied motions. All the motions were denied 
(Tr. 38-39). 

Appellant’s defense was alibi. He offered his own tes- 
timony (Tr. 40-56) and the testimony of his sister (Tr. 
57-58) and brother (Tr. 58-66) that he was nowhere 
near the Jiffy Carry-Out at the time of the offense. How- 
ever, the Government presented in rebuttal the testimony 
of an attendant at the gas station where Mrs. Hawkins 
took refuge. This attendant testified that appellant was 
the driver of an automobile which stopped in front of the 
station only about two minutes after Mrs. Hawkins was 
shot (Tr. 78-97) .5 


‘Joan Jeffries testified at trial that she was a co-employee of 
Mrs. Hawkins at the carry-out and that appellant, whom she had 
known for about one and one-half years (Tr. 23), appeared there 
on July 3 inquiring whether Mrs. Hawkins worked there and 
what her hours were (Tr. 19-22). 


* This attendant also testified that appellant was driving a white 
Buick convertible (Tr. 81). This is the same color, make and 
style of the auto in which appellant said he was a passenger with 
his brother and friends in the District of Columbia at the time of 
this incident (Tr. 55). 


4 


After appellant was found guilty, he filed on May 19 
a motion for arrest of judgment, for judgment notwith- 
standing the verdict, and for a new trial on the grounds 
that it was improper to try him under 18 U.S. Code 
§ 1503 and that, if it was, venue in the District of Colum- 
bia was improper. This motion was denied by the trial 
judge on June 23, 1969. 


ARGUMENT 


I. Appellant was properly tried under 18 U.S.C. § 1503. 


Appellant’s first contention is that his conviction should 
be reversed because the obstruction of justice statute un- 
der which he was prosecuted, 18 U.S.C. § 1503°* is not 
applicable in the District of Columbia in light of the ex- 
istence of a similar local statute, 22 D.C. Code § 703.7 He 


¢ Whoever corruptly, or by threats or force, or by any 
threatening letter or communication, endeavors _ to influence, 
intimidate, or impede any witness, in_an be 


States or before anv United States commissioner or other 
committing magistrate, or any grand or petit juror, or officer 


ieee Otestya’ f any court of the United States, or officer who may 
b i unination or other proceeding before 
any United States commissioner or other commmitting magis- 


trate, in the discharge of his duty, or injures any party or 
‘witness in his person or erty on aecount of Fis aetene 
Ing-orTEWIE afended euch court or examination before such 
Officer, commissi zx other committing magistrate, or on 
attount of his testifying or having testified to any matter 
pending therein, or injures any such grand or petit juror in 
his person or property on account of any verdict or indict- 
ment assented to by him, or on account of his being or hav- 
ing been such juror, or injures any such officer, commissioner, 
or other committing magistrate in his person or property on 
account of the performance of his official duties, or corruptly 
or by threats or force, or by any threatening letter or com- 
munication, influences, obstructs, or impedes, or endeavors to 
influence, obstruct, or impede, the due administration of jus- 
tice, shall be fined not more than $5,000 or imprisoned not 
more than five years, or both. 


7In quoting the language of 22 D.C. Code § 708, appellant has 
apparently inadvertently cited the statute prior to its amendment 
in 1967. The present statute reads as follows: 


[Footnote continued on page 5] 


5 


seeks to support this contention by his analysis of the 
legislative history of the local and federal statutes and 
his application of so-called “generally accepted principles 
of statutory interpretation” (Appellant’s brief, p. 11). 
Appellee maintains, however, that his contention is basi- 
cally inconsistent with the appropriate rules of statutory 
interpretation. 

The District of Columbia obstruction of justice statute 
was enacted by Congress in 1901 as part of the original 
code of laws for the District of Columbia. Act of March 
8, 1901, ch. 854, § 862, 31 Stat. 1880. The federal ob- 
struction of justice statute, from which the present 18 
U.S. Code § 1503 is derived, was already in existence in 
1901. See Rev. Stat. §§ 5399, 5404 (1875). Appellant 
has not made any showing based on the legislative history 
of the original 1901 District of Columbia Code to indicate 
that Congress intended the local statute to replace the 
federal statute or to alter its existing application in the 
District of Columbia. Indeed, he cannot do so, for there 
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or, by threats or force, in any other way obstructs or impedes || | 
or endeavors to obstruct _or impede the due administration |; 
of justice therein, or whoever willfully endeavors by means |! 
Of bribery, misrepresentation, intimidation, or force or threats #} 
of force, to obstruct, delay, or prevent the communication to Ly 
an investigator-or the District of Columbia government by’ 
any person or Information relating toa violation of any 
criminal statute in effect in the District o olumbia, or 
injures any person or his property on account of the giving 
by such person or by any other person of such information 
to any such investigator in the course of the conduct of any 
criminal investigation, shall be fined not more than $1,000 or 
be imprisoned not more than three years, or both. 

(b) As used in this section, the term “criminal investiga- 
tion” means an investigation relating to a violation of any 
criminal statute in effect in the District of Columbia, and the 
term “investigator” means an individual duly authorized by 
the Commissioner or his designated agent to conduct or en- 
gage in such an investigation. 22 D.C. Code §703 (Supp. II, 
1969). 
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is nothing in the legislative history of this 1901 Act to 
support appellant’s contention that such was the intent 
of Congress, 

Although not explicitly stated, appellant’s essential 
argument is that the District of Columbia Code obstruc- 
tion of justice provision repealed the federal statute’s ap- 
plication to the District of Columbia. He relies upon 
the language of the saving clause of this Code which basi- 
cally provided that all existing acts of Congress appli- 
cable to the District of Columbia would “remain in force 
except insofar as the same are inconsistent with, or are 
replaced by, some provision of this code.” Act of March 
8, 1901, ch. 854, §1, 31 Stat. 1189. He asserts that the 
federal statute was “inconsistent with, or replaced by,” the 
provision in the District of Columbia Code simply because 
the latter provided lesser penalties for the same crime. 
However, the mere difference in the penalties prescribed 
does not render the statutes inconsistent or satisfy ap- 
pellant’s heavy burden of showing that Congress intended 
to replace the federal statute by the later District of Co- 
lumbia Code section. Cf. Hutcherson v. United States, 
120 U.S. App. D.C. 274, 345 F.2d 964 (1965). 

But even if the difference in penalties renders these 
statutes “inconsistent” (which we do not concede), this 
saving clause is nothing more than perfunctory verbiage 
which is insufficient to nullify the federal statute’s appli- 
cation to the District of Columbia: 


An express general repealing clause to the effect that 
all inconsistent enactments are repealed, is in legal 
contemplation a nullity. Repeals must either be ex- 
pressed or result by implication. A general repeal- 
ing clause cannot be deemed an express repeal be- 
cause it fails to identify or designate any act to be 
repealed. 1 SUTHERLAND, STATUTORY CONSTRUCTION 
§ 2018, pp. 466-467 (Horack’s 3d ed. 1943), and 
cases cited therein. 


The 1901 saving clause cannot be regarded as expressly 
repealing the federal statute because it fails to identify 
or designate it as being repealed. 
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In the absence of an express repeal, appellant’s conten- 
tion is reduced to the bare assertion that the enactment 
of the local provision amounted to an implied repeal. 
However, implied repeals are not favored in the law, and 
in order for appellant to prevail, he must demonstrate the 
clear and manifest intent of Congress to repeal by impli- 
cation the federal statute’s application to the District of 
Columbia. See, ¢.g., Rosenberg v. United States, 346 
U.S. 273 (1953) ; United States v. Borden Co., 308 U.S. 
188 (1939); Ritholz v. March, 70 App. D.C. 283, 105 
F.2d 937 (1939). Appellant has failed, we submit, to 
make a satisfactory showing of such intent, by implica- 
tion or otherwise, and thus it may properly be assumed 
that Congress intended the federal statute to remain in 
force.® 

Any possible doubt as to the federal statute’s applica- 
bility to the District of Columbia is eliminated by yet 
another rule of statutory construction. 


Long—continued contemporaneous and practical in- 


terpretation of a statute by the executive officers 
charged with its administration and enforcement, 
the courts, and the public constitutes an invaluable 
aid in determining the meaning of a doubtful statute. 
2 SUTHERLAND, STATUTORY CONSTRUCTION, § 5103, 
p. 512 (Horack’s 3d ed. 1943), and cases cited there 
in; see Unemployment Compensation Comm’n v. Ara- 


® There exists in the rules of statutory construction an actual 
presumption against implied repeals, As explained in 1 Suther- 
land, supra at § 2014, pp. 468-470: 


The interpretation of statutes which may achieve a repeal 
by implication of an existing law is premised upon the policy 
that customary existent law is not presumed to be altered or 
repealed by subsequent legislation which does not expressly 
revoke the older and traditional law. 

The presumption against implied repeals is classically 
founded upon the doctrine that the legislature is presumed to 
envision the whole body of the law when it enacts new legis- 
lation, and, therefore, if a repeal of the prior law is intended 
to expressly designate the offending provisions rather than to 
leave the repeal to arise by necessary implication from the 
later enactment. 
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gon, 329 U.S. 148 (1946) ; cf. Udall v. Tallman, 380 
US. 1 (1965). 


This Court has upheld convictions in the past under 18 
U.S.C. $1508 and has thereby unequivocally indicated 
that this statute is applicable to the District of Columbia. 
Laughlin v. United States, 128 U.S. App. D.C. 27, 385 
F.2d 287 (1967); Hucks v. United States, 112 US. 
App. D.C. 224, 301 F.2d 548 (1962) ; Caldwell v. United 
States, 95 U.S. App. D.C. 35, 218 F.2d 370 (1954). See 
also Shimon v. United States, 122 U.S. App. D.C. 152, 
352 F.2d 449 (1965). The practiced interpretation of 
the United States Attorney’s Office, the courts of the Dis- 
trict and the public has been unequivocal that the federal 
statute is applicable to the District of Columbia. 
Appellant seeks to bolster his contention that the fed- 
eral statute is inapplicable to the District of Columbia 
by drawing an analogy to the federal and local perjury 
statutes as discussed in O’Brien v. United States, 69 App. 
D.C. 185, 99 F.2d 368 (1938). This Court held in 
O’Brien that the local perjury statute was exclusively ap- 
plicable because Congress had not indicated it was to be 
superseded by the federal provision.® Appellant argues 
that O’Brien and its progeny are dispositive because the 
perjury and obstruction of justice statutes had similar 
origins, contending that Congress “has enacted D.C. Code 
§ 22-708 ‘specifically to meet local conditions’ ” and “has 
never indicated that the general federal statute should 
apply here.” (Appellant’s brief, p. 15). This assertion, 
however, fails to take into account the fact that the fed- 


°In holding the local perjury statute exclusively applicable over 
the federal provision, presently 18 U.S.C. § 1621, this Court stated 
that “[iJn the nature of things there must be overlapping of 
some statutes, but we find no reason to suppose that every gen- 
eral statute of the United States was intended to supersede stat- 
utes enacted specifically to meet local conditions.” 69 App. D.C. 
at 137, 99 F.2d at 371 (emphasis added). 

This Court in O’Brien also noted, citing Johnson v. United 
States, 225 U.S. 405 (1912), that the intent to affect or repeal 
local laws of the District of Columbia by the enactment of a 
federal statute “must clearly appear and will not be implied.” 69 
App. D.C. at 136, 99 F.2d at 369. 
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eral perjury statute expressly provides that it shall be 
applicable in every federal forum “except as otherwise 
provided by law.” No comparable provision is contained 
in the federal obstruction of justice statute. The legisla- 
tive history of the federal perjury statute explains that 
the purpose of this provision was to “avoid conflict with 
perjury provisions under other titles when the punish- 
ment and application vary.” See Legislative History fol- 
lowing 18 U.S.C. $1621 and cases cited therein. This 
provision and its history reflect Congress’ intent to re 
strict the application of the federal statute to forums 
other than those where there existed a perjury statute of 
special applicability. Consequently, we submit that the 
analogy between O’Brien and the instant case is a false 
one because of this difference in the statutory language, 
i.¢., the presence of the “except” clause in the federal 
perjury statute and the absence of such a clause from 
both the federal and the local obstruction statutes. Fur- 
thermore, O’Brien is illustrative of the rule of statutory 
construction that appellee urges before this Court, name- 
ly, that a statute cannot be deemed to be repealed by a 
subsequent enactment unless there is an express repeal or 
a “clear and manifest” repeal by implication. 
Appellant’s alternative contention that this Court 
should at least find that the federal statute is not appli- 
cable to this case because he was obstructing local justice 
is likewise untenable. All prosecutions by the United 
States in the District of Columbia, including those brought 
in the Court of General Sessions, are subject to all other- 
wise applicable federal statutes whether or not the of- 
fense is a violation of local law. Cf. Tate v. United 
States. 123 U.S. App. D.C. 261, 359 F.2d 245 (1966). The 
initiation by the United States of the rape and assault 
charges against appellant rendered him subject to prose- 
cution under either the federal or local obstruction stat- 
ute in the event he sought to obstruct justice. When he 
did so, he violated both statutes, and thereafter it was 
within the discretion of the United States Attorney to 
select the statute under which appellant would be prose- 
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cuted. Appellant’s contention that this court should re- 
strict the United States Attorney to prosecuting such of- 
fenses only under the local statute because of so-called 
possible abuses of constitutional dimensions is totally in- 
consistent with this Court’s pronouncements on this sub- 
ject. E.g., Newman v. United States, 127 U.S. App. D.C. 
263, 382 F.2d 479 (1967); Hutcherson v. United States, 
supra. Appellant has failed to establish that his case 
warrants an exception to this rule. 


Il. The District Court correctly ruled that venue for 
appellant’s trial was proper in the District of Columbia. 


Appellant next contends that the District Court erred 
in ruling that venue for trial under 18 U.S. Code § 1503 
was proper in the District of Columbia in the circum- 
stances of this case. He asserts that “[iJt was only the 
link between the victim [Pauline Hawkins] and the Dis- 
trict of Columbia .. . that was relied on below to estab- 
lish venue here” (Appellant’s brief, p. 27). This is an 


incorrect interpretation of the basis of the District 
Court’s decision, which we maintain was eminently cor- 
rect. 

Article III, Section 2, Clause 3 of the United States 
Constitution * and Rule 18, Fep. R. Crim. P.," provide 
that the accused in a criminal prosecution is to be tried 
in the State and District wherein the offense was commit- 
ted. Inasmuch as the evidence at his trial showed that 
appellant shot Pauline Hawkins in Maryland, these au- 
thorities would seem to direct that proper venue lay some- 
where other than in the District of Columbia. In deter- 


10The Trial of all Crimes, except in Cases of Impeachment, 
shall be by Jury; and such Trial shall be held in the State 
where the said Crimes shall have been committed... . 


This safeguard is reinforced by the Sixth Amendment provision 
that a criminal trial shall be before an impartial jury of “the 
State and district wherein the crime shall have been committed.” 


1 Except as otherwise permitted by statute or by these rules, 
the prosecution shall be had in a district in which the of- 
fense was committed. 
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mining venue, however, the court must look to the nature 
of the crime charged. Travis v. United States, 364 U.S. 
631 (1961)." Furthermore, venue requirements are an 
integral part of every case and therefore, a question of 
venue raises “deep issues of public policy in the light of 
which legislation must be construed.” United States v. 
Rivera, 388 F.2d 545, 547 (2d Cir. 1968), and cases 
cited thereat.# 

The federal obstruction of justice statute was enacted 
by Congress to protect witnesses in federal courts and to 
prevent miscarriages of justice by corrupt means. Ca- 
trino v. United States, 176 F.2d 884 (9th Cir. 1949). 
It was designed not only to protect parties or witnesses 
in a federal court proceeding, but also to protect the due 
administration of justice by that court. The nature of 


22In addition, the federal venue statute, 18 U.S.C. § 3287, pro- 
vides: 


Except as otherwise expressly provided by enactment of 
Congress, any offense against the United States begun in one 
district and completed in another . . . may be inquired of and 
prosecuted in any district in which such offense wag begun 

- . or completed. 


15 The Court also noted in Rivera, supra, that “[vJenue is im- 
Portant as a guaranty of the defendant’s right to be tried in the 
vicinity of his criminal activity, and venue requirements are im- 
posed to prevent the government from choosing a favorable tri- 
bunal or one which may be unduly inconvenient for the defend- 
ant.” 388 F.2d at 548, 


“The obstruction of justice statute is an outgrowth of Con- 
gressional recognition of the variety of corrupt methods by 
which the proper administration of justice may be impeded 
or thwarted, a variety limited only by the imagination of the 
criminally inclined. The concept of ‘justice’ upon which the 
foundations of our society rest and which courts and judges 
are sworn to uphold encompasses not only the right of an ac- 
cused to a fair trial, but it also calls for punishment if the 
accused is found guilty. This concept merely recognizes the 
inherent right of society to protect itself and its innocent 
members from vicious acts which imperil one of the most 
vital safeguards of our system of law. It is well to em- 
phasize this wholesome idea as we contemplate the mounting 
waves of crime. 


Catrino, supra, 176 F.2d at 887. 
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the charge in the instant case is obstruction of justice of 
a proceeding in the United States District Court for the 
District of Columbia by appellant’s obvious efforts to kill 
Pauline Hawkins, the victim and only witness to the 
original crime of rape.* The District Court’s expressed 
awareness of the purpose and design of the obstruction of 
justice statute to protect the orderly administration of 
justice quite clearly served as the basis for its ruling. 
Appellant’s assertion that the court’s decision was 
prompted only by the connection of Pauline Hawkins to 
the District of Columbia is amply refuted by the memo- 
randa opinion. See appendix, infra, pp. 18-19. 

The evidence at trial that appellant shot Pauline Haw- 
kins only four days after she identified him as the per- 
petrator of a crime against her clearly established that 
he shot her with the intent to obstruct the due adminis- 
tration of justice in connection with the charges then 
pending in the District Court. It was thus a crime com- 
mitted “in” the District of Columbia despite its actual 
site of perpetration because in such cases the perpetrator 
is deemed to be constructively present in the affected 
jurisdiction. See Hyde v. United States, 225 US. 347 
(1912) ; United States v. Brandt, 139 F. Supp. 367, 369 
(N.D. Ohio 1955), rev’d on other grounds, 256 F.2d 79 
(6th Cir. 1958) ; Ex parte Morgan, 78 F. Supp. 756 (S.D. 
Cal. 1948), affd sub nom. Morgan v. Horrall, 175 F.2d 
404 (9th Cir.), cert. denied, 388 U.S. 827 (1949) ; Eng- 
lish v. Matowitz, 148 Ohio St. 39, 72 N.E.2d 898 (1947). 
In Strassheim v. Daily, 221 U.S. 280 (1911), a case in- 
volving bribery and false pretenses, the Supreme Court 
held: 


Acts done outside a jurisdiction, but intended to pro- 
duce and producing detrimental effects within it, 
justify a state in punishing the cause of the harm as 
if he had been present at the effect... .” 221 US. 
at 285. 


15 See footnote 3, supra. 
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In addition, in Williams v. United States, 94 U.S. App. 
D.C. 219, 215 F.2d 35 (1954), this Court sustained a con- 
viction for aiding and abetting the unauthorized use of a 
vehicle, even though it was not shown that the defendant 
was present at the taking or had used the vehicle in the 
District of Columbia. This Court reasoned that if his 
aiding and abetting consisted of helping to plan the 
offense and he did so in another jurisdiction, the District 
of Columbia still had the requisite authority to prosecute 
the defendant. 

Thus appellant’s crime, although the shots were actual- 
ly fired outside the District of Columbia, was intended to 
frustrate the orderly administration of justice of a case 
pending in the District Court for this District. Conse- 
quently, his crime was committed within the District un- 
der the doctrine of constructive presence, and the District 
Court properly ruled that venue lay here to try appellant 
on the resulting charge of obstruction of justice. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THoMas A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN F. Rupy, II, 
GREGORY C. BRaDy, 
Assistant United States Attorneys. 
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APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 1380-68 


UNITED STATES OF AMERICA 
vs, 


JOHN C. SWANN 


MEMORANDUM 


This is a motion by defendant John C. Swann, Crimi- 
nal No. 1380-68, for the dismissal of the indictment. De 
fendant contends that: 


1. Prosecution will result in double jeopardy and vio- 
lation of the doctrine of res judicata, collateral estoppel 
and equal protection of the laws. 

2. This Court does not have jurisdiction to entertain 
the prosecution of defendant for obstruction of justice 
within the District of Columbia, according to Article III 
and the Sixth Amendment to the Constitution, and Rule 
18 of the Federal Rules of Criminal Procedure. 


FINDINGS OF FACT 


On June 14, 1967, defendant was arraigned and 
charged before the United States Commissioner in the 
District of Columbia for rape and assault with a danger- 
ous weapon of one Pauline Hawkins. 

On July 2, 1968, a preliminary hearing was held before 
the United States Commissioner in which the complain- 
ant testified concerning the alleged rape, and identified 
John C. Swann as the assailant. As a result of the hear- 
ing, the defendant was held for the action of the Grand 
Jury. 

On July 6, 1968, defendant Swann shot and wounded 
the complainant at her place of employment in the State 
of Maryland. 
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On July 23, 1968, the defendant was indicted by the 
Maryland State Grand Jury on charges of assault with 
intent to murder, assault with intent to maim, assault 
and battery and obstruction of justice. 

On August 7, 1968, the United States Grand Jury for 
the District of Columbia handed down an indictment 
charging the defendant with rape and assault with a 
dangerous weapon (Criminal Case No. 1224-68). 

On August 28, 1968, the defendant was indicted in the 
United States District Court for the District of Columbia 
(Criminal Case No. 1380-68) and charged with obstruc- 
tion of justice under 18 U.S.C. 1503. He was arraigned 
and pled not guilty to the indictment on September 13, 
1968. 


On November 14, 1968, the defendant was tried by 
jury in Prince George’s County Circuit Court on the 
Maryland indictment of July 23, 1968. During the trial 
the “obstruction of justice” charge was nolle pros. *De- 
fendant was found guilty of assault with intent to mur- 
der. 

On March 19, 1969, the defendant was found guilty by 
jury of rape and simple assault in Criminal Case No. 
1224-68. 


CONCLUSIONS OF LAW 


The questions presented by this case are (1) whether 
prosecution will result in double jeopardy in violation of 
the defendant’s rights under the Fifth and Fourteenth 
Amendments, it would violate the doctrine of res judi- 
cata, collateral estoppel and equal protection of the laws; 
and (2) whether the Court has jurisdiction to entertain 
the prosecution of defendant for obstruction of Justice 
within the District of Columbia when the alleged obstruc- 
tion occurred in the State of Maryland. 


I. 


The Fifth Amendment to the Constitution guarantees 
that all persons shall have an absolute right not to be put 
twice in jeopardy of life or limb, and this right is abso- 
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lute and unmodified. A person once placed in jeopardy 
for an offense cannot be prosecuted for that offense again 
regardless of the reasonableness or unreasonableness or 
the public interest which may demand such prosecution. 

When the defendant was prosecuted in Maryland for 
the offense of obstruction of justice, the Maryland court 
did not have jurisdiction over that offense. There had 
been no prior criminal action in the state, and the com- 
plainant had not appeared in any state court to testify 
against defendant. As a result, there never was any 
prior judicial action in the state of Maryland for the 
defendant to obstruct. Jeopardy does not attach if the 
court did not have jurisdiction of the offense. U.S. v. 
Armco Steel Corp., 252 F.Supp. 364 (D.C. Cal. 1966). 
Since the Maryland court never had jurisdiction to try 
the defendant, jeopardy could not attach and the doctrine 
of res judicata and collateral estoppel would not be ap- 
plicable. 

Assuming arguendo that the Maryland court did have 
jurisdiction to hear the case, the United States District 
Court for the District of Columbia could entertain the 
prosecution of the defendant under 18 U.S.C. 1503. Sue- 
cessive state and federal prosecutions based on the same 
acts are not in violation of the United States Constitu- 
tion. Barktus v. People of State of Il., 359 U.S. 121 3 
Abbate v. U.S., 359 U.S. 187 (1959). 


II, 


The defendant is charged with obstructing justice with- 
in the District of Columbia in that he shot a witness in a 
case then pending in the United States District Court for 
the District of Columbia. The actual obstruction; that 
is, the shooting, occurred in the State of Maryland. Ar- 
ticle III, Section 2 of the United States Constitution and 
Rule 18, Federal Rules of Criminal Procedure provide 
that in criminal prosecutions, the accused is to be tried 
in the state and district where the alleged offense oc- 
curred. Since the physical act of shooting the witness 
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took place in Maryland, it would appear that the de- 
fendant would have to be tried in Maryland. However, 
under the Federal Venue Statute, Title 18 U.S.C. § 3237, 
it is provided that: 


“Except as otherwise expressly provided by enact- 
ment of Congress, any offense against the United 
States begun in one district and completed in an- 
other .. . may be inquired of and prosecuted in any 
district in which such offense was begun . . . or com- 
pleted.” 


In addition, to determine venue, the court must not 
only look to where the physical act occurred, but also to 
the nature of the crime and its effect upon other jurisdic- 
tions. Travis v. U.S., 364 U.S. 631 (1961). 

Venue requirements are an essential part of any case, 
and a question of venue raises “deep issues of public pol- 
icy in the light of which legislation must be construed.” 
U. S. v. Rivera, 388 F.2d 545 (2 Cir. 1968). 

In the case at bar, we have an alleged violation of the 
Federal Obstruction of Justice Statute which was enacted 
to protect witnesses in federal courts and prevent a mis- 
carriage of justice by corrupt means. Catrino v. U.S., 
176 F.2d 884 (9 Cir. C.A. Mont. 1949). Not only was 
it designed to protect parties or witnesses who had attend- 
ed and testified in a federal court, but equally as im- 
portant, to protect the due administration of justice of 
that court. The act of a defendant in shooting a com- 
plaining witness in a case then pending in this jurisdic- 
tion was an act affecting the due administration of jus- 
tice within the District of Columbia, and as such comes 
under Title 18 U.S.C. § 3237. 

In Strassheim v. Daily, 221 U.S. 280 (1911), a case 
involving bribery and false pretenses, the court held: 


“Acts done outside a jurisdiction, but intended to 
produce and producing detrimental effects within it, 
justify a state in punishing the cause of the harm 
as if he (the accused) had been present at the 
effect. . . .” 
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The defendant in this case showed a complete disre- 
gard for human life with his almost successful killing of 
a complaining witness in a case pending before this court. 
To prohibit this court from prosecuting a defendant who 
flagrantly disregards a law of this jurisdiction designed 
to protect any party or witness who performs a duty in 
order to protect the “due administration of justice” of 
this court would be unconscionable. It would not only 
create undue skepticism of our judicial process in the 
mind of any law abiding citizen, but it would instill such 
fear in potential witnesses as to hinder this jurisdiction’s 
judicial process. 

Here, the obstruction of justice could have occurred 
only in the District of Columbia, for it was solely the due 
administration of justice of this court which was affected. 

An order consistent with the foregoing has been entered. 


/s/ JUNE L. GREEN 
Judge 


April 23rd 1969 
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